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DEPARTMENT OF AGRICULTURE
Food and Nutrition Service

7 CFR Parts 210 and 220
[FNS-2011-0019]

RIN 0584—-AE09

National School Lunch Program and
School Breakfast Program: Nutrition
Standards for All Foods Sold in School
as Required by the Healthy, Hunger-
Free Kids Act of 2010

AGENCY: Food and Nutrition Service,
USDA.

ACTION: Proposed rule.

SUMMARY: This rule proposes to amend
the National School Lunch Program and
School Breakfast Program regulations
consistent with amendments made in
the Healthy, Hunger-Free Kids Act of
2010 (HHFKA). The HHFKA requires
that the Secretary promulgate proposed
regulations to establish nutrition
standards for foods sold in schools other
than those foods provided under the
Child Nutrition Act of 1966 (CNA) and
the Richard B. Russell National School
Lunch Act (NSLA). The HHFKA amends
the CNA, requiring that such standards
shall be consistent with the most recent
Dietary Guidelines for Americans and
that the Secretary shall consider
authoritative scientific
recommendations for nutrition
standards; existing school nutrition
standards, including voluntary
standards for beverages and snack foods;
current State and local standards; the
practical application of the nutrition
standards; and special exemptions for
infrequent school-sponsored fundraisers
(other than fundraising through vending
machines, school stores, snack bars, a la
carte sales and any other exclusions
determined by the Secretary). The
HHFKA also amended the NSLA to
require that schools participating in the
National School Lunch Program make
potable water available to children at no
charge in the place where lunches are
served during the meal service. These
proposed changes are intended to
improve the health and well-being of
the Nation’s children, increase
consumption of healthful foods during
the school day and create an
environment that reinforces the
development of healthy eating habits.

DATES: Online comments submitted
through the Federal eRulemaking Portal
on this proposed rule must be received
on or before April 9, 2013. Mailed
comments on this rule must be
postmarked on or before April 9, 2013.

Comments on Paperwork Reduction
Act requirements: Comments on the
information collection requirements
associated with this rule must be
received by April 9, 2013.

ADDRESSES: The Food and Nutrition
Service (FNS) invites interested persons
to submit comments on this proposed
rule. Comments may be submitted by
either of the following methods:

o Federal eRulemaking Portal:
Comments on the provisions in this rule
must be received on or before April 9,
2013 to be assured of consideration. Go
to http://www.regulations.gov, select
“Food and Nutrition Service” from the
agency drop-down menu, and click
“Submit.” In the Docket ID column of
the search results select “FNS-2011—
0019” to submit or view public
comments and to view supporting and
related materials available
electronically. Information on using
Regulations.gov, including instructions
for accessing documents, submitting
comments, and viewing the docket after
the close of the comment period, is
available through the site’s “User Tips”
link.

e By Mail: Mailed comments on the
provisions in this rule must be
postmarked on or before April 9, 2013
to be assured of consideration and
should be sent to Julie Brewer, Chief,
Policy and Program Development
Branch, Child Nutrition Division, Food
and Nutrition Service, P.O. Box 66874,
Saint Louis, MO 63166.

All submissions received in response
to this proposed rule will be included
in the record and will be available to the
public. Please be advised that the
substance of the comments and the
identity of the individuals or entities
submitting comments will be subject to
public disclosure. FNS will also make
the comments publicly available by
posting a copy of all comments on
http://www.regulations.gov.

FOR FURTHER INFORMATION CONTACT: Julie
Brewer, Chief, Policy and Program
Development Branch, Child Nutrition
Division, Food and Nutrition Service,
3101 Park Center Drive, Alexandria,
Virginia 22302, or by telephone at (703)
305-2590.

SUPPLEMENTARY INFORMATION:

Executive Summary

Purpose of the Regulatory Action

This proposed rule sets forth
provisions to implement sections 203
and 208 of Public Law 111-296, the
Healthy, Hunger-Free Kids Act of 2010
(HHFKA) for schools that participate in
the National School Lunch Program
(NSLP) and the School Breakfast
Program (SBP). This rule proposes to

amend the NSLP and SBP regulations
consistent with amendments made in
the HHFKA. The HHFKA requires the
Secretary to promulgate proposed
regulations to establish nutrition
standards for foods sold in schools other
than those foods provided under the
Child Nutrition Act of 1966 (CNA) and
the Richard B. Russell National School
Lunch Act (NSLA). The HHFKA
specifies that such nutrition standards
apply to all foods sold (a) outside the
school meal programs; (b) on the school
campus; and (c) at any time during the
school day. In addition, the HHFKA
requires that such standards be
consistent with the most recent Dietary
Guidelines for Americans and that the
Secretary consider authoritative
scientific recommendations for nutrition
standards; existing school nutrition
standards, including voluntary
standards for beverages and snack foods;
current State and local standards; the
practical application of the nutrition
standards; and special exemptions for
infrequent school-sponsored fundraisers
(other than fundraising through vending
machines, school stores, snack bars, a la
carte sales and any other exclusions
determined by the Secretary). These
proposed changes are intended to
improve the health and well-being of
the Nation’s children, increase
consumption of healthful foods during
the school day and create an
environment that reinforces the
development of healthy eating habits.

The standards for food and beverages
proposed in this rule represent
minimum standards that local
educational agencies, school food
authorities and schools would be
required to meet. State agencies and/or
local schools would have the discretion
to establish their own standards for non-
program foods sold to children should
they wish to do so, as long as such
standards are consistent with the final
minimum standards. This rule also
proposes to codify a provision of the
HHFKA that requires schools
participating in the NSLP to make free,
potable water available to children in
the place lunches are served during
meal service.

Summary of Major Provisions

In formulating the proposal, USDA
considered the Institute of Medicine’s
(IOM) 2007 Nutrition Standards for
Foods in Schools: Leading the Way
Toward Healthier Youth report, and
reviewed nutrition standards developed
by other entities, including existing
State and local standards, and voluntary
standards developed by organizations
such as the Alliance for a Healthier
Generation (AHG). Rather than offer a
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single approach, the proposal offers
alternatives in several areas and
requests comment on the relative merits
of each of the alternatives. (These are
noted below.)

Food Requirements—Under the
proposed rule, any food sold in schools
must:

(1) Be either a fruit, a vegetable, a
dairy product, a protein food, a “whole-
grain rich” grain product (50% or more
whole grains by weight or have whole
grains as the first ingredient), or a
combination food that contains at least
% cup of fruit or vegetable; or

(2) Contain 10% of the Daily Value
(DV) of a nutrient cited as a public
health concern in the 2010 Dietary
Guidelines for Americans (DGA)
(calcium, potassium, vitamin D, or
fiber).

Additionally, foods sold must meet a
range of calorie and nutrient
requirements:

e Total fat must be <35% of calories;
saturated fat must be <10% of calories;
and trans fat must be 0Og as stated on the
label. Exemptions are provided for
reduced fat cheese; nuts and nut butters
without other ingredients and seafood
with no added fat.

e Snack items shall contain <200
milligrams of sodium. For entrée items,
sodium levels must be <480 milligrams
per portion, for non-NSLP/SBP entrée
items.

e For total sugar levels the proposal
includes two alternatives: one is <35%
of calories and the other is <35% of
weight. Exemptions are provided for
fruits and vegetables packed in juice or
extra-light syrup and for certain yogurts.

¢ Snack items have a limit on calories
of €200 calories per portion. Non-
NSLP/SBP entrée items have a calorie
limit of <350 calories.

The proposal includes two
alternatives to exempt one set of foods
from the food requirements—NSLP/SBP
entrees and side dishes sold a la carte.
The first alternative would subject
NSLP/SBP menu items only to the fat
and sugar standards with no restrictions
regarding timeframes for the service of
such items sold a la carte. The second
alternative would exempt any menu
item served as part of the NSLP or SBP,
subject to specific timeframe restrictions
as outlined in the proposed rule (the
day that they are served in a meal or
within 4 operating days of service).

Beverage requirements

Under the proposal, all schools may
sell plain water, plain low fat milk,
plain or flavored fat-free milk and milk
alternatives permitted by NSLP/SBP,
and 100% fruit/vegetable juice. Portion
sizes of milk and juice vary by the age

of students. Elementary schools may sell
up to 8-ounce portions. Middle schools
and high schools may sell up to 12-
ounce portions.

Beyond this, the proposal offers
additional beverage options in high
schools. These include 20 ounce
servings or less for calorie-free, flavored
and/or unflavored carbonated water and
other calorie-free beverages that comply
with the Food and Drug Administration
(FDA) standard of <5 cals/serving.

Additionally, the proposal would
allow 12 ounce servings of other
beverages within a specified calorie
limit. The proposal offers two
alternatives for this limit. The first is <
40 cals/8 oz serving (or <60 cals/12 oz
serving), and the second is 50 cals/8 oz
serving (or 75 cals/12 oz serving). Such
beverages shall not be available in the
meal service area during the meal
service periods.

Accompaniments—The proposal
requires accompaniments to be pre-
portioned and offered only when food is
sold. In addition, accompaniments must
“fit”” within the nutrient profile of the
food that they accompany.

Fundraisers—The sale of food items
that meet the proposed nutrition
requirements at fundraisers would not
be limited in any way under the
proposed rule. However, the law
permits USDA to allow for a limited
number of fundraisers to sell food and
beverage items that do not meet the
proposed nutrition requirements.
Because of the wide variety of options
available with regard to the frequency of
fundraiser exemptions, the proposed
rule includes two alternative
approaches that provide discretion to
State agencies in determining the
frequency with which such fundraising
activities may take place, and requests
other suggestions. The proposed
standards would not apply to non-
school hours, weekends and off-campus
fundraising events.

Costs and Benefits

The principal benefit of the proposed
rule is improvement in public health.
The primary purpose of the proposed
rule is to ensure that competitive foods
are consistent with the most recent
DGA, effectively holding competitive
foods to the same standards as other
foods sold at school during the school
day. The link between poor diet and
health problems (such as childhood
obesity) is a matter of particular policy
concern because the relevant health
problems produce significant social
costs; imposing nutrition standards on
competitive foods is one way to ensure
that children are provided with healthy
food options throughout the school day.

We anticipate the proposed rule will
result in significant changes to the
nutritional quality of competitive foods
available in schools, although it is not
possible to quantify those benefits on
overall diets or student health. Excess
body weight has long been
demonstrated to have adverse health,
social, psychological, and economic
consequences for affected adults, and
recent research has also demonstrated
that excess body weight has negative
impacts for obese and overweight
children. Ancillary benefits, which are
also not quantifiable at the present time,
may also be realized by the nutrition
standards in the proposed rule, e.g.,
improving the nutritional value of
competitive foods will support the
efforts of parents to promote healthy
choices at home and at school, reinforce
school-based nutrition education and
promotion efforts, and contribute
significantly to the overall effectiveness
of the school nutrition environment in
promoting healthful food and physical
activity choices.

The proposed rule requires schools to
improve the nutritional quality of foods
offered for sale to students outside of
the Federal school lunch and school
breakfast programs. The new standards
apply to foods sold a la carte, in school
stores, snack bars, or vending machines.
Upon implementation of the rule,
students will face new food choices
from these sources. The new choices
will meet standards for calories, fat,
saturated fat, sugar, and sodium, and
have whole grains, low fat dairy, fruits,
vegetables, or protein foods as their
main ingredients. Our analysis
examines a range of possible behavioral
responses of students and schools to
these changes. To estimate the effects on
school revenue, we look to the
experience of school districts that have
adopted or piloted competitive food
reforms in recent years. While no State
standard aligns to all of the provisions
of the proposed rule, these State
programs offer the closest “real-world”
analogue to the proposal.

The available information indicates
that many schools have successfully
introduced competitive food reforms
with little or no loss of revenue. In some
of those schools, losses from reduced
sales of competitive foods were fully
offset by increases in reimbursable meal
revenue. In other schools, students
responded favorably to the healthier
options, and competitive food revenue
increased or remained at previous
levels.

But not all schools that adopted or
piloted competitive food standards fared
as well. Some of the same studies and
reports that highlight school success
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stories note that other schools sustained
losses after implementing similar
standards. The competitive food
revenue lost by those schools was not
offset (at least not fully) by revenue
gains from the reimbursable meal
programs.

We present a series of possible school
revenue effects in this analysis that
reflect the variation in outcomes across
these case studies, differences in the
adopted nutrition standards and
implementation strategies, and
differences in the schools’ economic
circumstances. This discussion
illustrates a range of potential outcomes;
the limited nature of available data and
the substantial variation in school
experiences to date prevent any
assessment of the most likely outcome.

The analysis included in the proposed
rule examines the possible effects of the
proposed rule on school revenues from
competitive foods, the administrative
costs of complying with the rule and the
benefits to school children.® The
magnitude of these effects is subject to
considerable uncertainty; the ultimate
impact of the rule will be determined by
the manner in which schools implement
the new standards and how students
respond.

Background

This rule sets forth proposed
provisions to implement sections 203
and 208 of Public Law 111-296, the
Healthy, Hunger-Free Kids Act of 2010
(HHFKA), which set conditions on
schools that participate in programs
authorized under NSLA and the CNA.
The largest of these programs are the
National School Lunch Program (NSLP)
and the School Breakfast Program (SBP).
NSLP is available to over 50 million
children each school day; an average of
31.8 million children per day received
a reimbursable lunch in Fiscal Year (FY)
2011. In that same FY, SBP served an
average of 12.1 million children daily.
Schools that participate in the NSLP
and SBP receive Federal reimbursement
and USDA Foods (donated
commodities) for lunches that meet
program requirements. The level of
Federal support provided varies by the
household income of the participating
child, with the highest reimbursements

1For simplicity and because the consumption of
competitive foods at breakfast is relatively low
compared to the consumption of competitive foods
at lunch, we model the shift from competitive foods
to program meals as one that takes place at
lunchtime only. SNDA-III found that competitive
foods were consumed by 29 percent of NSLP non-
participants during the lunch period in SY 2004-
2005 (Gordon, et al., 2007, vol. 2, table VI.9, p. 196),
but that competitive foods were consumed by just
5 percent of SBP non-participants during the
breakfast period (vol. 2, table VIL.9, p. 264).

to schools for meals provided free to the
children eligible for such meals.

Availability of Water During the Meal
Service

Section 203 of the HHFKA amends
section 9(a) of the NSLA (42 U.S.C.
(1758(a)) by requiring that schools
participating in the NSLP make potable
water available to children at no charge
in the place where lunches are served
during the meal service. This is a
nondiscretionary requirement of the
HHFKA that became effective October 1,
2010.

There are a variety of ways that
schools can choose to implement this
requirement. For example, schools can
offer water pitchers and cups on lunch
tables, a water fountain, or a faucet that
allows students to fill their own bottles
or cups with drinking water. Whatever
method is chosen, the water must be
available without restriction in the
location where meals are served.

While potable water is required to be
made available to students, it is not
considered part of the reimbursable
meal, and students are not required to
take water. There is no separate funding
available for this provision and
reimbursement may not be claimed.
However, reasonable costs associated
with providing potable water would be
an allowable cost to the non-profit
school food service account. Please note
that this proposed rule would also apply
to afterschool snack service claimed
through the NSLP. In addition, while
the statute does not specifically require
that potable water be served in the
School Breakfast Program, the
availability of water during all meal
services is encouraged.

The Department recognizes that some
food service areas and/or procedures
may require significant changes to
properly implement this provision, and
guidance has been provided to State
agencies to use with schools. The
Department issued an implementation
memorandum entitled “Child Nutrition
Reauthorization 2010: Water
Availability During National School
Lunch Program Meal Service,” SP 28—
2011, on April 14, 2011, and
participated in the Food Research and
Action Center’s webinar, ““Strategies for
Success: Making the Most of the New
School Water and Milk Requirements,”
on May 24, 2011. On July 12, 2011, SP
28-2011 was revised to provide more
detailed guidance in the form of a series
of questions and answers regarding the
implementation of the water
requirement. This memorandum is
available on the FNS Web site at
http://www.fns.usda.gov/cnd/
governance/policy.htm.

State agencies and local school food
authorities are reminded that schools
were required to comply with this
provision not later than the beginning of
School Year 2011-12. This
nondiscretionary requirement is
included in this proposed rule as an
amendment to §210.10(a)(1).

Nutrition Standards for Food Sold in
Schools in Competition With School
Meals

Federal child nutrition programs play
a critical role in providing nutritious,
balanced meals to children and
promoting healthy lifestyles. Major
strides have been made in recent years
to improve the quality of meals served
to children through Federal child
nutrition programs. Despite this
significant progress, however,
considerable work remains to be done to
improve children’s diets. Available
research has consistently shown that the
diets of children in the U.S. do not meet
current national dietary
recommendations for nutrition and
health. Overall, children today have
diets that are low in fruits, vegetables,
whole grains, and dairy foods and high
in sodium, fat and added sugars. The
2010 DGA recommend that Americans
increase their consumption of whole
grains, but according to the U.S.
Department of Health and Human
Services (DHHS) report, Healthy People
2010, only 7 percent of children ages 2
to 19 years currently meet this
recommendation.

The link between poor diets and
health problems such as childhood
obesity are a matter of particular policy
concern given their significant social
and economic costs. Obesity, in
addition to nutrition and physical
activity, has become a major public
health concern in the U.S.2 According to
data from the National Health and
Nutrition Examination Survey 2007—
2008, 34 percent of the U.S. adult
population is obese and an additional
34 percent are overweight (Ogden and
Carroll, 2010). The trend towards
obesity is also evident among children;
33 percent of U.S. children and
adolescents are now considered
overweight or obese (Beydoun and
Wang, 2011), with current childhood
obesity rates four times higher in
children ages 6 to 11 than they were in
the early 1960s (19 vs. 4 percent), and
three times higher (17 vs. 5 percent) for
adolescents ages 12 to 19 (IOM, 2007b,
p- 24). These increases are shared across

2HealthyPeople.gov. “Nutrition, Physical
Activity, and Obesity. Available at http://
healthypeople.gov/2020/LHI/
nutrition.aspx?’tab=data.
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all socio-economic classes, regions of
the country, and have affected all major
racial and ethnic groups (Olshansky, et
al., 2005).

Available health research ® shows a
strong association between obesity and
other chronic diseases, including
cardiovascular disease, hypertension,
and diabetes. Cardiovascular disease is
the leading cause of death in America,
resulting in 500,000 annual deaths. Risk
factors for cardiovascular disease occur
with much greater frequency among
obese children than they do among
normal weight children. One quarter of
children ages 5 to 10 show early
warning signs for heart disease, such as
elevated blood pressure or high
cholesterol.

This and other evidence indicates a
need to improve the diets of children.
Since a significant portion of calories
consumed by children takes place at
school, improving the nutritional profile
of all foods sold in school beyond
Federally-reimbursable meals is critical
to improve the diets and overall health
of American children more generally,
and to ensure that more children from
all income levels adopt the kind of
healthful eating habits and lifestyles
that will enable them to live healthier,
more productive lives.

Section 208 of the HHFKA amended
Section 10 of the CNA providing the
Secretary new authority to establish
nutrition standards for all foods and
beverages sold outside of the Federal
child nutrition programs in schools.
Specifically, the HHFKA amended the
CNA to require that the Secretary
promulgate proposed regulations to
establish nutrition standards for foods
sold in schools other than those foods
provided under the CNA and the NSLA.
The provisions specify that the nutrition
standards shall apply to all foods sold
(a) outside the school meal programs; (b)
on the school campus; and (c) at any
time during the school day.

The provisions further stipulate that
such standards be consistent with the
most recent DGA and that the Secretary
consider authoritative scientific
recommendations for nutrition
standards; existing school nutrition
standards, including voluntary
standards for beverages and snack foods
and current State and local standards;
the practical application of the nutrition
standards; and special exemptions for
infrequent school-sponsored fundraisers
(other than fundraising through vending

3 See, for example, Preventing Childhood Obesity:
Health in the Balance by Jeffrey P. Koplan,
Catharyn T. Liverman, and Vivica A. Kraak
(Editors), Committee on Prevention of Obesity in
Children and Youth, Washington, DC: The National
Academies Press, 2005.

machines, school stores, snack bars, a la
carte sales and any other exclusions
determined by the Secretary).

Prior to enactment of the HHFKA, the
Secretary’s authority to regulate the
types of foods sold in schools was
limited to meal pattern requirements for
meals served under NSLP and SBP and
other foods sold in the food service
areas during meal periods. Restrictions
on the sale of foods of minimal
nutritional value (FMNV) in food
service areas during meal periods are
found at 7 CFR 210.11 and 220.12 and
Appendix B to parts 210 and 220. The
term “‘food service areas” means any
place where school meals are being
served or consumed, including
classrooms and multipurpose rooms
that double as cafeterias during meal
periods. The Secretary did not have
authority to establish regulatory
requirements for foods sold in other
areas of the school campus or at other
times during the school day.

While meals provided through the
Federal school meal programs must
meet certain nutritional requirements,
schools may also provide foods and
beverages outside of these programs,
such as a la carte items in the school
cafeteria as well as those sold through
vending machines, school stores, school
fundraisers, and snack bars. These foods
are commonly referred to as
“competitive foods” because they are
sold in competition with foods offered
in school meal programs. The
requirement that local educational
agencies have local school wellness
policies, pursuant to Section 9A of the
NSLA, 42 USC 1786b, was initially
established in the Child Nutrition and
WIC Reauthorization of 2004, P.L. 108—
265, and further strengthened by section
204 of the HHFKA. As part of local
wellness policies, schools are
encouraged to establish their own
standards for competitive foods. In
many cases, school food authorities
have been very successful in increasing
the number of healthy offerings in the
area of competitive food sales and
developing standards for the sale of
such foods and beverages in schools;
however, implementation of such
policies has been varied. Likewise,
voluntary certification initiatives, such
as USDA’s HealthierUS School
Challenge (HUSSC) and the Healthy
Schools program of the Alliance for a
Healthier Generation, set criteria for
competitive foods and beverages when
schools offer them, but not all schools
participate.

The goal of both the changes to the
nutrition requirements for NSLP and
SBP meals required by the HHFKA and
contained in the final rule, Nutrition

Standards in the National School Lunch
and School Breakfast Programs, (77 FR
4088, January 26, 2012), and the
standards for competitive foods outlined
in this proposed rule is to improve the
health and well being of the Nation’s
children, increase consumption of
healthful foods during the school day
and to create an environment that
reinforces the development of healthy
eating habits.

This proposed rule includes standards
for both foods and beverages sold in
schools outside of the Federal child
nutrition programs, in accordance with
the intent of the HHFKA. Specifically,
the HHFKA clearly directs the Secretary
to consider authoritative scientific
recommendations (which include those
for both food and beverages) as well as
existing State, local and other voluntary
standards for beverages and snack foods.
All such standards include beverage
standards. In addition, the Secretary’s
authority to set standards with regard to
reimbursable meals has historically
included beverages, so it is reasonable
to believe that in extending this
authority to other foods sold in schools,
Congress intended to include beverage
standards.

Alternative approaches to several of
the proposed provisions are described
in the preamble of this rulemaking and
presented in the proposed regulatory
language, in order to solicit public
comment on their merits. Please note
that the order in which these
alternatives are presented is not
intended to indicate a preferred
approach.

Considerations

As previously indicated, the nutrition
standards established by the Secretary
must be consistent with the most recent
DGA, which, for the purposes of
developing this proposed rule, are the
2010 Dietary Guidelines for Americans
released on January 31, 2011. The
guidelines are available at http://
www.cnpp.usda.gov/
DietaryGuidelines.htm. In developing
the competitive food standards, the
Secretary is also directed by the HHFKA
to consider authoritative scientific
recommendations for nutrition
standards; existing school nutrition
standards, including voluntary
standards for beverages and snack foods
and State and local standards; and the
practical application of the nutrition
standards. As part of USDA’s review of
authoritative scientific
recommendations for nutrition
standards, the Agency gave
consideration to the National
Academies’ Institute of Medicine’s
(IOM) 2007 report entitled Nutrition
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Standards for Foods in Schools: Leading
the Way Toward Healthier Youth
(available at: http://www.cdc.gov/
HealthyYouth/nutrition/standards.htm).

In ad}aition, the Department
conducted a broad review of nutrition
standards developed by other entities.
These included USDA’s HUSSC
standards, existing State and local
school nutrition standards for foods and
beverages sold in competition with
school meals, and existing voluntary
standards and recommendations that
have been developed by various
organizations such as the National
Alliance for Nutrition and Activity and
the Alliance for a Healthier Generation.

The Department also solicited input
from Federal child nutrition program
stakeholders, including nutrition and
health professionals, academia,
industry, interest groups and the public
through a variety of channels. Input
gathered from these various sources has
served to assist the Department in
formulating the standards and options
proposed in this rule. The practical
application of the competitive food
nutrition standards in school settings
was a key consideration for all of the
proposed standards. Additionally, over
4,400 schools to date have been
recognized through the HUSSC
initiative and have adopted strong
competitive foods policies as part of
their application for recognition. The
HUSSC criteria for competitive food
policies is based on IOM
recommendations that promote offering
competitive food items that are limited
in calories and low in total fat, trans fat,
saturated fat, sugar, sodium, and that
also limit the types and portion sizes of
beverages that can be sold in
competition with the reimbursable
meal.

This proposed rule is predicated on
the principle that the present and future
health and well-being of school-age
children is profoundly affected by
dietary intake and the maintenance of a
healthy weight. Schools contribute to
current and lifelong health and dietary
patterns and are uniquely positioned to
model and reinforce healthful eating
behaviors in partnership with parents,
teachers, and the broader community.
The practice of food sales in
competition with federally-reimbursable
program meals and snacks is
widespread. In school year (SY) 2004—
2005, 82 percent of all schools—and 92
percent of middle and high schools—
offered a la carte foods at lunch.
Vending machines were available in 52
percent of all schools and 26 percent of
elementary schools, 87 percent of
middle schools and 98 percent of high
schools (Gordon, et al., 2007; SNDA-III,

Volume 1, pp 102—114). Because all
foods and beverages available on the
school campus represent significant
opportunity for the intake of calories
and foods and nutrients encouraged by
the DGA, competitive food standards
should be designed to meet such
nutrition recommendations.

Nutrition standards for all foods and
beverages sold in schools should be
considered in the context of new meal
patterns for the Federal school meal
programs and the goals of improving the
nutrition environment of our Nation’s
schools. The intent of this proposal is to
support the federally-reimbursed school
nutrition programs as the major source
of foods and beverages offered at school
and to ensure that all foods and
beverages sold on the school campus
during the school day will contribute to
an overall healthful eating environment.
These proposed standards do not
exclude any of the USDA NSLP/SBP
Meal Pattern food components or the
DGA subgroups as long as the product
meets the general standards proposed
for allowable competitive foods. It is
intended that these standards for
competitive foods be simple in order to
encourage the inclusion of the “Foods
and Nutrients to Increase” identified in
the 2010 DGA, and that the standards be
practical for application at the school or
district level.

The proposed standards and the
proposed exceptions to the standards
include numerous areas of consensus
and/or consistency among the various
source recommendations that were
reviewed. In addition, there are a
number of areas where existing
recommendations and/or voluntary or
State/local standards vary considerably
in their specific approach to issues. We
carefully considered each of these. As a
result, where appropriate in these areas,
the Department has proposed two or
more options for implementing
standards and is interested in receiving
comments on which of these options
best achieves the objectives of the DGA
while considering the practical
application of standards in a school
setting.

Definitions

The HHFKA stipulates that the
nutrition standards for competitive food
shall apply to all foods and beverages
sold: (a) Outside the school meals
programs; (b) on the school campus; and
(c) at any time during the school day.
Therefore, for the purpose of
implementing section 208 of the
HHFKA, this rule includes proposed
definitions for “competitive food”,
“school campus” and “school day”.

There are many definitions of ‘“school
day” currently utilized by schools
across the country. In almost every
instance, such definitions apply to the
instructional day, rather than to the
availability of food or meal services in
schools during the school day. The
definitions proposed in this rule deal
exclusively with the application of the
proposed competitive food standards
and are intended to have no impact
whatsoever on any definition of
instructional day or school campus that
is established by a State or a local
educational agency or school for other
purposes. Competitive food is proposed
to be defined as all food and beverages
sold to students on the School campus
during the School day, other than those
meals reimbursable under programs
authorized by the NSLA and the CNA.
School day is proposed to be defined,
for the purpose of competitive food
standards implementation, as the period
from the midnight before, to 30 minutes
after the end of the official school day.
Finally, School campus is proposed to
be defined, for the purpose of
competitive food standards
implementation, as all areas of the
property under the jurisdiction of the
school that are accessible to students
during the school day.

The intent of the proposed definitions
of school day and school campus is to
provide simple and straightforward
criteria to ensure that food that does not
meet the standards outlined in this
proposed rule is not sold to students on
the school campus during the school
day. Given the many activities,
programs and schedules established by
schools, it is not possible to specify in
regulations a precise time for the start of
the school day; therefore, this rule
proposes that the sale of competitive
food to students be prohibited from the
midnight before, to 30 minutes after the
end of the official school day (i.e.,
instructional day). Competitive food,
school day, and school campus are
defined in §210.11(a).

In addition, §210.11(b)(4) of this rule
proposes that these nutrition standards
for competitive foods apply to any
program operating in the school on the
school campus during the school day
that is serving meals reimbursed under
any program authorized under the
NSLA or the CNA. Foods that do not
meet the nutrition standards outlined in
this proposal should not be available for
sale to students on the school campus
during the school day.

Nutrition Standards for Foods and
Beverages

The standards proposed in this rule
represent minimum standards that local
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educational agencies, school food
authorities and schools must meet. State
agencies and/or local schools have the
discretion to establish their own
competitive food standards should they
wish to do so, as long as such standards
are consistent with the final minimum
standards. This option is included in
§210.11(b)(1) of the proposed rule.
Competitive food standards apply to all
age groups of students. Additionally, the
proposed rule includes separate
standards for foods and beverages.

General Nutrition Standards for
Competitive Foods

The IOM in their report entitled
Nutrition Standards for Foods in
Schools: Leading the Way Toward
Healthier Youth categorized food and
beverages into two tiers, based on the
extent of their consistency with the
DGA. Tier 2 foods are not relevant to
this proposal since such foods are those
recommended to only be served to high
school students after the school day.

Tier 1 foods and beverages are
consistent with “foods to be
encouraged” as defined in the DGA and
are the basis for many of the provisions
of this proposed rule. IOM Tier 1 foods
are defined as fruit, 100% fruit and
vegetable juices, vegetables, whole
grains and related combination
products, and nonfat and low-fat dairy
products and NSLP food items that are
part of the reimbursable meal that are
also sold a la carte that meet fat and
sugar limits outlined in the IOM report.
This proposed rule is generally
consistent with the IOM standards and
the DGA in that it permits the sale of
Tier 1 foods as well as additional foods
containing a significant amount of one
of the four nutrients of public health
concern, and/or fruits/vegetables.

To be an allowable competitive food
in schools, an item shall:

(1) Meet all of the proposed
competitive food nutrient standards;
and

(2) Be a grain product that contains 50
percent or more whole grains by weight
or have whole grains as the first
ingredient or be one of the non-grain
main food groups as defined by the 2010
DGA: a fruit, vegetable, dairy product,
protein food (meat, beans, poultry,
seafood, eggs, nuts, seeds, etc.); or

(3) Contain 10 percent of the Daily
Value (DV) of a naturally occurring
nutrient of public health concern from
the DGA (e.g., calcium, potassium,
vitamin D or dietary fiber); or

(4) Be a combination food that
contains at least %4 cup of fruit or
vegetable.

This proposal stipulates that, in cases
in which water is the first ingredient
listed for a food item, the second
ingredient must be one of the above.
Below is a brief summary chart
depicting the proposed standards
contained in this rule. A thorough
discussion of each standard follows.

PROPOSED COMPETITIVE FOODS STANDARDS

Food/nutrient

Standard

Exemptions to the standard

General Standard for Com-
petitive Food.

fiber) or;

To be allowable, a competitive FOOD item must:

(1) meet all of the proposed competitive food nutri-
ent standards; and

(2) be a grain product that contains 50% or more
whole grains by weight or have whole grains as
the first ingredient or be one of the non-grain
main food groups: a fruit, vegetable, dairy prod-
uct, protein food (meat, beans, poultry, seafood,
eggs, nuts, seeds, etc.), or

(3) contain 10% of the Daily Value (DV) of a natu-
rally occurring nutrient of public health concern
(i.e., calcium, potassium, vitamin D or dietary

(4) be a combination food that contains at least V4
cup of fruit or vegetable.

e Fresh, frozen and canned fruits and vegetables with
no added ingredients except water or, in the case of
fruit, packed in 100% juice or extra light syrup, ex-
empt from all proposed nutrient standards.

NSLP/SBP Entrees and Side
Dishes Sold A la Carte.

Grain ltems

Total Fats .....cccceeevvvciiieenen.

Saturated Fats .. .
Trans Fats .....ccccceeeecivveenenn.

If water is the first ingredient, the second ingredient
must be one of the above.

Alternative A1: NSLP/SBP entrees and side dishes sold
a la carte exempt from all standards except the fat
and sugar standards (<35% of total calories from fat
or <35% of calories or weight from total sugar (See
Alternative C1 and C2)) ; or

Alternative A2: NSLP/SBP entrees and side dishes (ex-
cept grain based dessert products) sold a la carte ex-
empt from all standards. Alternatives B1 and B2 de-
scribe two approaches to the timing of service asso-
ciated with this exemption.

Acceptable grain products must include 50% or more
whole grains by weight or have whole grains as the
first ingredient.

Dietary fat per portion as packaged: <35% of total cal-
ories from fat per portion as packaged.

e <10% of total calories per portion as packaged .........
e Zero grams of trans fat per portion as packaged
(£0.5 g per portion).

e Reduced fat cheese;

e Nuts and seeds and nut/seed butters. Exemption
does not extend to combination products that contain
nuts, nut butters or seeds or seed butters with other
ingredients such as peanut butter and crackers, trail
mix, chocolate covered peanuts, etc.;

e Products consisting of only dried fruit with nuts and/
or seeds with no added nutritive sweeteners or fat;

e Seafood with no added fat.

e Reduced fat cheese
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PROPOSED COMPETITIVE FOODS STANDARDS—Continued
Food/nutrient Standard Exemptions to the standard
Sodium ..o e Snack and side items: <200 mg sodium per portion

Calories

Accompaniments ..................

Caffeine .....ccoceevcvveevveeeeennn,

Beverages

as packaged for non NSLP/SBP snack items;

e Entrée items: <480 mg sodium per portion for non-
NSLP/SBP entrée items.

o Alternative C1: <35% of calories from total sugars in
foods; or

o Alternative C2: <35% of weight from total sugars in
foods.

e <200 calories per portion as packaged including any
added accompaniments such as butter, cream
cheese, salad dressing etc. for non NSLP/SBP snack
items and side dishes sold a la carte;.

e <350 calories for non NSLP/SBP entrée items sold a
la carte.

¢ Use of accompaniments should be limited when food
is sold to students in school. All accompaniments
shall be pre-portioned and must be included in the
nutrient profile as a part of the item served and meet
all proposed standards;

Elementary and Middle School

Foods and beverages must be caffeine-free, with the
exception of trace amounts of naturally-occurring caf-
feine substances. No caffeine restriction for high
school students.

Elementary School.

* No caffeinated beverages;

¢ Plain water (no size limit);

o Low fat milk, plain (<8 0z);

¢ Non fat milk, plain or flavored (<8 0z), including nutri-
tionally equivalent milk alternatives as permitted by
the school meal requirements; and

e 100% fruit/vegetable juice (<8 oz).

Middle School.

* No caffeinated beverages;

¢ Plain water (no size limit);

e Low fat milk, plain (<12 oz);

¢ Non fat milk, plain or flavored (<12 0z) including nu-
tritionally equivalent milk alternatives as permitted by
the school meal requirements; and

e 100% fruit/vegetable juice (<12 0z).

High School.

¢ Plain water (no size limit);

e Low fat milk/plain (<12 fl. 0z.);

e Non fat milk, plain or flavored (<12 fl. oz.), including
nutritionally equivalent milk alternatives as permitted
by the school meal requirements;

e 100% fruit/vegetable juice (<12 fl. 0z.);

o Calorie-free, flavored and/or unflavored, caffeinated
or non-caffeinated carbonated water allowed (<20fl.
0z), but not during the meal service periods;

o Other calorie free caffeinated or non-caffeinated bev-
erages that comply with the FDA standard of less
than 5 kcals/serving. (<20 fl. oz.), allowed, but not
during the meal service periods; and

¢ Alternative D1: Other caffeinated or non-caffeinated
beverages (<40 calories/8 oz serving or <60 cal-
ories/12 oz serving) in <12 oz servings allowed, but
not during the meal service periods; or.

o Alternative D2: Other caffeinated or non-caffeinated
beverages (<50 calories/8 oz or <75 calories/12 oz
serving) in <12 oz servings, but not during the meal
service periods.

e Fresh, frozen and canned fruits/vegetables with no
added sweeteners except for fruits packed in 100%
juice or extra light syrup;

e Dried whole fruits/vegetables, dried whole fruit/vege-
table pieces; and dried dehydrated fruits/vegetables
with no added nutritive sweeteners.

e Lowfat/nonfat yogurt with less than 30 grams of
sugar per 8 ounces.
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The following discussion outlines the
nutrition standards for allowable
competitive foods as proposed in this
rule at §210.11.

General Exemption of NSLP and SBP
Entrees and Side Dishes

This rule proposes two alternatives by
which any menu item (both entrees and
side dishes) provided as part of the
NSLP and/or SBP school meal would be
exempt from all or some of the proposed
competitive food nutrition standards,
with the exception of grain based
dessert products which must meet all
standards in order to be served.

The first alternative (A1) would align
such an exemption with the IOM
recommendations related to NSLP and
SBP menu items. If items are served in
the reimbursable meal, they would be
exempt from all of the proposed
nutrition standards except they would
still have to meet the limits on fat and
sugar. As discussed later in this
preamble, the proposed limit for fat is
<35% of total calories from fat per
portion as packaged. For sugar, two
alternatives are proposed: Alternative
C1: £35% of calories from total sugars
in foods; or Alternative C2: < 35% of
weight from total sugars in foods. The
purpose of including this alternative for
meals is to ensure that the
improvements that will result from the
updated nutrition standards would not
be undermined.

The second alternative (A2) would
exempt all menu items provided as part
of the NSLP or SBP reimbursable meal
from the proposed competitive food
standards, with the exception of grain
based dessert products which must meet
all standards in order to be served. For
this alternative, the rule also proposes
two alternatives for comment with
regard to the frequency of allowable sale
of the NSLP/SBP menu items as
competitive foods which are described
as Alternatives (B1) and (B2) below.
These NSLP/SBP menu items would
have to be served in the same or smaller
portion sizes as in the NSLP or SBP to
be allowable. In general, the proposed
exemption for NSLP/SBP menu items
supports the new school meal patterns
and the concept of school meals as
being healthful.

The first alternative proposed
regarding the frequency of allowable
service of the exempted NSLP/SBP
menu items (B1) would allow an
exemption to the proposed nutrient
standards for competitive foods for
NSLP and SBP menu items on the same
day that the items were served in the
school meals program. While this may
limit flexibility for the school food
service and prevent the service of some

leftover entrees and/or side dishes
during the menu cycle, this option
would alleviate concerns regarding the
frequency with which particular food
items are available.

The second alternative (B2) would
allow an exemption to the proposed
nutrient standards for competitive foods
for NSLP and SBP menu items served
within four operating days of service in
the programs. This option provides an
increase in flexibility for the school food
service.

The Department seeks comments on
these alternatives, identified at
Alternatives Bland B2 in §210.11(c)(3)
of the proposed rule.

Naturally Occurring Nutrients

One of the general standards proposed
in this rule is that, in order to be
allowable, food items must contain 10%
of the Daily Value (DV) of a naturally
occurring nutrient of public health
concern: calcium, potassium, vitamin D,
and dietary fiber. Including the 10% DV
as a method to determine the foods that
may be sold in schools encourages
consumption of these nutrients.

The Department is interested in
receiving comments from the public as
to whether or not food items that
contain only naturally occurring
nutrients should be allowed in this rule,
or whether food items to which specific
nutrients of concern have been added
should also be allowable.

For example, if only naturally
occurring nutrients were specified, a
product may be formulated to have 10%
calcium by including ingredient(s) in
the product formulation that are
naturally high in calcium such as non-
fat dry milk solids, or cheese.
Obviously, the ingredient(s) used and
the amount needed would vary
depending on the product and may not
be feasible for some products, but the
nutrients from these ingredients would
be included in meeting the 10% DV
level. Using this method would not
allow the addition of the discrete
nutrient (many forms exist for the
addition of calcium to food, such as
tricalcium phosphate, calcium citrate
malate, calcium lactate, etc.) to count
toward meeting the 10% DV
requirement. The rationale to limit the
products to the naturally occurring
nutrients is to limit the consumption of
products to which specific nutrients of
concern have been added and encourage
consumption of whole foods or foods
closer to their whole state as encouraged
by the DGA. One concern with this
approach is that schools may not be able
to recognize when a specific nutrient of
concern has been added to a product or
when the nutrient is naturally

occurring. Fortifications are often not
highlighted on the label and the nutrient
facts panel does not currently make any
distinction between naturally occurring
nutrients and those nutrients available
in a food through fortification. This
requirement may be found in
§210.11(c)(2)(iv) of the proposal.

Combination Foods

Since many of the foods available to
students contain a combination of
ingredients, for the purposes of this
proposal, combination foods are defined
as products that contain two or more
components that represent two or more
of the recommended food groups as
specified in the DGA (fruit, vegetable,
dairy, protein or grains). This proposed
definition may be found at
§210.11(a)(4).

Fruits and Vegetables

To be consistent with both the DGA
and the IOM recommendations, this rule
proposes that fresh, frozen and canned
fruits and vegetables with no added
ingredients except water or, in the case
of fruit, packed in 100 percent juice or
extra light syrup, be exempt from all the
nutrient standards included in this rule.
According to the DGA, fruits and
vegetables are nutrient dense; greater
consumption of such foods in the diet
is encouraged. This provision is
included at § 210.11(d) of this proposed
rule.

Grain Items

This rule proposes that acceptable
grain products must include whole
grains. To qualify as an allowable
competitive food, grain products shall
meet at least one the following criteria
as well as meet all of the proposed
nutrient standards:

(1) Contain 50% or more whole grains
by weight; or

(2) Have whole grains as the first
ingredient.

This standard is consistent with the
DGA recommendations, the NSLP meal
pattern standards and the HUSSC whole
grain requirement. It is also practical
because it can be easily identified by
reading a product label. This provision
is included at § 210.11(e).

Total Fats

To qualify as an allowable
competitive food, this proposal specifies
that not more than 35 percent of the
total calories per portion as packaged
shall be derived from fat. Nuts and
seeds, peanut and other nut butters,
seafood, and reduced fat cheese would
be exempt from this standard. This
standard is identical to the IOM
recommendation for total fats. However,
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the Department is proposing to allow
the following exemptions to the total fat
limitation. Please note that requirements
and exemptions other than total fat
mentioned below are discussed later in
this preamble under the applicable
section.

(1) Reduced fat cheese is exempt from
the total fat and saturated fat standard,
but subject to the trans fat, calorie, sugar
and sodium standards. The exemption
for reduced fat cheese is based primarily
on the availability of lower fat cheeses
that children find palatable and the
recognition that reduced fat cheese is a
source of calcium, a nutrient of concern,
and contributes to overall bone health.
In addition, this exemption is consistent
with voluntary standards that have been
reviewed during the course of
developing this proposal.

(2) Nuts and seeds and nut/seed
butters are exempt from the total fat
standard, but subject to the saturated fat,
trans fat, calorie, sugar, and sodium
standards. This exemption does not
extend to combination products that
contain nuts, nut butters or seeds or
seed butters with other ingredients such
as peanut butter and crackers, trail mix,
chocolate covered peanuts, etc. This
exemption from the total fat standard
allows the inclusion of nuts and seeds
within reasonable calorie amounts.
Without such an exemption, nuts and
seeds could not be sold alone without
being combined with some other
product like added sugars or refined
grain, which is not the intent of these
competitive food nutrition standards.
Nuts, seeds and nut/seed butters are
nutrient-dense, good sources of
monounsaturated and polyunsaturated
fatty acids, some of which are essential,
and are sources of many vitamins and
minerals, as well as dietary fiber. In
addition, ensuring the allowance of nuts
and seeds provides a shelf stable,
vegetarian-friendly protein source.

(3) Products that consist of only dried
fruit with nuts and/or seeds with no
added nutritive sweeteners or fat are
exempt from the total fat and sugar
standard; but are subject to the saturated
fat, trans fat, calorie and sodium
standards, for reasons similar to those
cited above. In addition, dried fruit has
the same nutritional benefits of fruits
and will assist in helping children meet
their daily fruit requirements.

(4) Seatood with no added fat is
exempt from the total fat requirement in
order to increase omega-3 fatty acids;
but still subject to the proposed sugar,
saturated fat, trans fat, calorie and
sodium standards.

In summary, reduced fat cheese, nuts,
seeds and nut/seed butters and dried
fruit are popular food items among

school-aged children and can make a
positive contribution to overall health,
especially since these food items must
meet the other nutrient standards
proposed. These provisions may be
found at § 210.11(f).

Saturated Fats

To qualify as an allowable
competitive food, it is proposed that less
than 10% of the total calories per
portion of a food be derived from
saturated fats. Cheese is exempt from
the total fat and saturated fat standard
if it is reduced fat cheese, as discussed
above. However, such reduced fat
cheese products remain subject to the
proposed calorie, trans fat, sugar and
sodium standards outlined in this
rulemaking. This standard is also
consistent with the DGA and may be
found in §210.11(g) of this proposed
rule.

Trans Fats

It is proposed that allowable
competitive foods contain zero grams
trans fat per portion as packaged (not
more than 0.5 g per portion). This
standard is identical to the IOM and
DGA recommendations and may be
found in § 210.11(h) of this proposed
rule.

Total Sugars

This proposed rule provides two
alternatives for comment regarding total
sugars in foods. Alternative C1 requires
that in order to be considered an
allowable competitive food item, no
more than 35% of calories shall be
derived from total sugars in foods. This
is identical to the recommendation
made by the IOM. Alternative C2
requires that allowable competitive food
items shall not contain more than 35%
of their weight from total sugars in
foods. This standard was included in a
number of voluntary standards that
were reviewed during the development
of this proposed rule. The calculations
associated with these two alternatives
differ. Generally, when sugar by weight
is utilized, foods with a higher
percentage of calories from total sugar
would be allowable as competitive
foods in schools. This may also result in
an increase in the number/types of
foods which may be sold in schools,
particularly with regard to dairy
products such as ice cream. The
Department requests comment on these
alternatives.

In addition, ideally, the sugar
standard would apply to the added
sugars in foods, since added sugars are
identified in the 2010 DGA as a food
component to reduce. However, because
the Nutrition Facts label does not

differentiate between added and
naturally occurring sugars in foods and
beverages, a standard limiting total
sugars is the most reasonable standard.
Regardless of which measure (total
sugars by weight or calories) is utilized,
this proposed rule includes the
following exemptions to this
requirement:

(1) Dried whole fruits or vegetables;
dried whole fruit or vegetable pieces;
and dried dehydrated fruits or
vegetables with no added nutritive
sweeteners are exempt from the sugar
standard, but are subject to the calorie,
total fat, saturated fat, trans fat and
sodium standards;

(2) Products that consist of only dried
fruit with nuts and/or seeds with no
added nutritive sweeteners or fat are
exempt from the total fat and sugar
standard, but are subject to the calorie,
trans fat, saturated fat and sodium
standards; and

(3) Flavored and unflavored nonfat
and low-fat yogurt with no more than 30
grams of total sugars per 8 ounce serving
are exempt from the sugar standard, but
are subject to the calorie, total fat,
saturated fat, trans fat and sodium
standards.

The exemption from the total sugar
standard proposed in items (1) and (2)
above has been made since those food
items are nutrient dense and contribute
to total intake of fruit and vegetables,
which has been identified in the 2010
DGA as a food group targeted for
increased consumption. Since the water
has been removed from dried products
during processing, it is more calorically
dense than fresh fruits and vegetables.
For this reason, the calorie standards are
proposed to apply to dried fruits and
dried vegetables as well as dried fruits
mixed with nuts and/or seeds. We
acknowledge that for certain dried fruit
products, the addition of nutritive
sweeteners may be necessary for
processing and palatability (i.e.
cranberries). Therefore we are
requesting feedback from commenters
on whether the standard should include
specific dried fruit products that require
nutritive sweeteners in the total sugars
exemption.

The proposed sugar standards are
found in § 210.11(i).

Sodium

This rule proposes that allowable
entrée items contain no more than 480
mg sodium per portion as served. This
standard is identical to the IOM
recommendation for entrees.

For purposes of this proposed rule, an
entrée item is proposed to be defined in
§210.11(k) as an item that includes only
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the following three categories of main
dish food items:

(1) A combination food of meat or
meat alternate and whole grain-rich
bread (for example, turkey sandwich,
peanut butter on grain-rich bread, pizza
with whole grain-rich crust, hot dog or
hamburger on a grain-rich bun, a bean
and cheese burrito, nachos with chili
and cheese);

(2) A combination food of vegetable or
fruit and meat or meat alternate (for
example, chef’s salad, fruit and cheese
platter, chicken vegetable stir-fry); or

(3) A meat or meat alternate alone
(e.g., fish filet, Salisbury steak, seafood,
egg or chicken) with the exception of
yogurt, low-fat or reduced fat cheese,
nuts, seeds and nut or seed butters. This
exception is being proposed since
yogurt, cheese, nuts, seeds and nut or
seed butters alone are generally
considered to be snack or dessert items,
not entrée items.

The Department is proposing that
allowable snack items contain no more
than 200 mg of sodium per portion as
packaged. This standard reflects the
IOM recommendation with regard to
snack items.

In addition, as previously discussed,
this rule proposes to exempt any items
sold as part of the school meal during
specified periods from all or most
(except total fat and sugar) competitive
food standards (§210.11(c)(3)). The
proposed sodium standards are found in
§210.11(j) and (k).

Calories

This rule proposes that, to be
considered allowable, snack items shall
contain no more than 200 calories per
portion as packaged including any
added accompaniments such as butter,
cream cheese, salad dressing etc. A la
carte snack items/side dishes served in
the same or smaller portion size as
served in the NSLP or the SBP during
specific periods would be exempt from
this calorie restriction.

This proposed rule stipulates that
entrée items sold a la carte shall contain
no more than 350 calories per portion as
served and meet all of the other
nutrition standards specified.

However, consistent with the sodium
standard exemption, this rule proposes
to exempt entrée items from this calorie
requirement if the entrée items sold a la
carte are NSLP or SBP entrees that are
to be offered during specific periods as
part of the reimbursable school meal
and are served in the same or smaller
portion size as offered in the NSLP or
SBP (§210.11(c)(3)). The proposed
calorie standards are found in
§210.11(j) and (k).

Caffeine

This rule proposes that competitive
foods and beverages served to
elementary and middle school-aged
children must be caffeine-free, with the
exception of trace amounts of naturally
occurring caffeine substances. This
standard is consistent with the IOM
recommendation. In the IOM report, it
was concluded that although there may
be some benefits associated with
caffeine consumption among adults,
offering foods and beverages containing
significant amounts of caffeine to school
aged children was not appropriate due
to the potential for adverse effects,
including physical dependency and
withdrawal. Caffeine is not proposed to
be restricted for high school-aged
students. Given the practical realities
and market for caffeinated beverages
enjoyed by high school aged students, it
was not deemed practical to restrict
caffeinated beverages for this age group.
However, the Department does request
comments on this exception for high
school students. This proposed
provision may be found at § 210.11(1).

Beverages

In developing proposed standards for
beverages sold in competition with
school meals, the Department is
proposing standards for allowable
beverage types that are consistent with
the IOM recommendations for
elementary and middle school students,
but which allow a greater variety of
beverages for sale to high school
students. Specifically, calorie-free,
flavored and/or carbonated water, and
low-calorie (less than 40 or 50 calories
per 8 ounces) beverages are allowed for
high school students, but not allowed
for elementary or middle school
students. This approach recognizes the
wide range of beverages available to
high school students in the broader
marketplace and the increased
independence such students have,
relative to younger students, in making
consumer choices. Given those
circumstances, the Department
considers it reasonable to provide high
school students a broader range of
choices, while still limiting those
choices to those which are more
nutrient dense and/or lower in calories
than other options. Elementary and
middle school students may develop
healthier habits becau